IN THE HIGH COURT OF ZANZIBAR

HOLDEN AT ZANZIBAR

SESSION CASE NO. 7 OF 1999

(FROM CRIMINAL CASE NO. 279 OF 1997 THE RM’S)

S.M.Z. ………………………………………………………………… APPLICANT

v.

MACHANO KHAMIS ALI & 17 OTHERS …………………….…… RESPONDENT

RULING

At the Courts session of the 27th January 2000, the defendant raised some preliminary issues of law for determination. Mr. Ussi enumerated these issues as:

(1) The charge sheet is defective.

(2) Prosecution of the case is not maintainable because it is out of time, i.e. it is time barred.

(3) It is impossible to commit treason in Zanzibar.

(4) Application for bail.

The said he would argue some of the issues whilst his colleagues, Mr. Mbwezeleni and Mr. Nassor would handle the others.

He started by defining treason as provided in Sect. 26 of the Penal Decree, Cap. 13, laws of Zanzibar, as “any person who intends any act and expresses such intention by publishing or printing same or by any overt act, which constitutes treason in England by the law for the time being in force, shall be guilty of treason and be liable to death. Sect. 30(1) stipulates that a person cannot be tried for treason unless the prosecution is commenced within 2 years. And since according to the charge sheet, the offence was committed between 28/10/95 and 29/11/97, which is more than 2 years from the date of commencement of prosecution, being the 19th January 2000, the prosecution was out of time.

He, next submitted on bail, saying that it was his clients constitutional right, as provided by Article 13(6)(b) and Sect. 12(6)(c) of the Union and Zanzibar constitution respectively, on the presumption of innocence.

He contended that Sect. 117(3) of the CPD, Cap. 14, empowered the court to grant bail, particularly as the accused persons were of good character, good social standing and without bad record.

Mr. Mbwezeleni, continuing from there, submitted that the court could grant bail in special circumstances including the fact that the prosecution was unduly delaying the trial; the accused was either too old or too young and sickness of the accused person referring to the case Ahmed Ali V Emperor (AIR) 1923 Sind 367.

On the issue of time bar, he said the last date on the charge sheet when the offence was alleged to have been committed was 29th November, 97 and hence failed to accord with the provision of Sect. 30(1) of the Penal Decree. The court, he said, has no authority to overlook this lapse.

The charge sheet, he contended, is bad for lack of specificity and doesn’t specify the ingredients of the offence to enable the defendants defend themselves. The Decree itself doesn’t define what treason is and simply says it is what amounts to treason in England. To constitute treason, a relationship must be created between the State and the accused person to show that he owes loyalty to the state. All the prosecution has done is to raise certain matters which it terms, treasonable. Does the removal of the Zanzibar president through impeachment constitute treason, he asked Mbwezeleni then contended that it is impossible to commit treason in Zanzibar, treason being a crime against the harmonious existence of a state, presupposes

(1) The existence of a state.

(2) The existence of citizens owing allegiance to that state.

(3) Commission of acts that threaten the existence of that state.

There is only one state, the United Republic of Tanzania and no state called Zanzibar as Sect. (1) of the Zanzibar Constitution, 1984 says "Zanzibar is an integral part of the United Republic of Tanzania” whilst Art (1) of the Union Constitution States that “Tanzania is one State and is a sovereign United Republic” consisting “of the whole of Mainland Tanzania and the whole area of Tanzania Zanzibar” according to Art (2). Furthermore, Art 4 precludes certain matters from the consideration of the Zanzibar Government and these are listed in Schedule 1 of the Constitution, including foreign affairs, defence & security, citizenship referred to as “Union matters”. Without the right to determine these 22 key matters, there cannot be sovereignty, what exists, according to him, is an administrative arrangement for convenience as can be seen from Article 46(B)(3) which describes the Zanzibar president as one of the principal executive leaders of the Union.

It is possible to commit treason against the Union president as Article 28(4) states that “treason shall be the most grave offence against the United Republic”, but not so in Zanzibar.

This is because there is no sovereign in Zanzibar, it is not a sovereign state and allegiance cannot be owed it. There is no crown to owe allegiance to as the crown is in the United Republic.

To commit treason, the court of Appeal must declare Zanzibar a state outside the Union or the Constitution is amended to that effect.

Toufiq, Senior State Attorney, in response conceded that the charge sheet is defective and prayed to be allowed to bring an amended charge.

On time bar, he disagreed with the defence and Stated that it was within the 2 years period provided by Sect. 30(1) of the Penal Code as “prosecution commenced within 2 years after the offence was committed”. Quoting Black’s law dictionary definition, he contended that “prosecution’ commences when a charge is preferred and the accused is brought before the court.

Though the RM court, by the provision of the CPD, cannot try murder and treason, it cannot be said that prosecution did not start there, as the charge was read to the accused persons thereat. It was competent to carry out the P.I. (Preliminary Inquiry) and its act of refusing the accused bail and remanding them meant that prosecution had began. Even if prosecution is read to be synonymous with trial, the P.I. in this matter was completed since March 1999, and if considered with the last date when the offence was alleged to have been committed, then the prosecution was begun within time. After the completion of the P.I.; It became the responsibility of the Registrar of the High Court to fix a hearing date as provided by Sects. 206-210, Part VII of the CPD.

The submission that prosecution is not maintainable as treason cannot be committed in Zanzibar since it is not a state, is untenable.

The interim Constitution of 1965 and the Union Constitution of 1977 clearly recognise the existence of the Government of Zanzibar with powers and authority therein. He gave a definition of Sovereignty citing Oppenheims International law, 9th addition 1996, to mean supreme authority, not subject to the authority of any other country.

He said Art 4(1) of the Union Constitution, 1977, vested all state authority in two organs with executive powers, two organs with judicial powers and two organs with legislative and supervisory powers. He further buttressed his contention with the provisions of Articles 4(2); 4(3) which separates the organs of the SMZ (Zanzibar Government) and SMT (the Mainland Government); Art 34(1); Art 34(1) Art 102(1) and Sect. 26(1) of the Zanzibar Constitution, 1984 and concluded that there are 2 presidents, one for Tanzania and one for Zanzibar.

The concept of non-divisibility of sovereignty is no longer tenable, he contended, as borne out by Art 106(1) and 64(1) and 64(2) which set out the limitations of each of the legislative houses. He referred to Prof. Issa Shivji’s “Tanzania – the legal foundations of the Union” to the effect that “neither is subordinate to the other nor does one derive its authority firm the other”.

Similarly, the judiciaries are separate and Independent analogous to the judiciary of England and Scotland “the judicatures of Scotland and England are independent of each other within their respective territories as if they were judicatures of foreign states”.

In the present day world, as exemplified by India, Canada, Nigeria and Switzerland, sovereignty is clearly divided between the Fed Government and State Governments (or provinces or however they are called). This he contended, is the situation in Tanzania. Non can boast of sovereignty over the other, as each is sovereign to the extent that is provided in the constitution. Since sovereignty and statehood is shared between the two in the Union, if treason can be committed in one part, then it can be committed in the other. He concluded with Act No. 7, 1984, laws of Zanzibar, Sects. 7 and 8 particularly 8 to the effect. “Reference to the former Sultan shall be read as reference to the president”.

On the issue of Bail, he cited Sect. 117(3) which gives discretion to the court. Advocate Nassor in his submission added on the issue of time bar, that Sect. 189 CPD talks about “Charge upon which it is proposed to prosecute him” at the lower court, which is a mere proposal, as against the actual charge which starts at the High Court and a plea taken thereat, thus the prosecution was fatally out of time.

I have gone through the various submissions and shall take the issues seriatim.

(1) Defective charge

The Criminal procedure Decree, Cap. 14, in section 128 states that “every formal charge or Information shall contain, and shall be sufficient if it contains a statement of the specific offence or offences with which the accused person is charged, together with such particulars as may be necessary for giving reasonable information as to the nature of the offence charged”.

It has been contended that the charge is not clear and is thus bad for states that “where, at any stage of a trial before the close of the case of the prosecution, it appears to the court that the charge is defective, either in form or substance, the court may make such order for the alteration of the charge either by way of amendment of the charge or by the substitution or addition of a new charge as the court thinks necessary to meet the circumstances of the case ...”

This provision is essentially replicated in Sect. 215(3) CPD (Amendment Act) 1995.

Without belabouring the issue therefore, I rule that the charge be amended to cure it of the observed flaws.

(2) Prosecution is barred for effluxion of time

The contention here is clear. Section 30(1) of the Penal Decree provides that “A person cannot be tried for treason or for any of the felonies defined in Sects. 28 & 29, unless the prosecution is commenced within two years after the offence is committed”.

The offence was alleged to have been committed between the 28th of October, 1995 and the 29th of November, 1997, whilst the matter was brought here, the only tribunal competent to try the case on the 19th of January, 2000. Consequently, according to the defence, the prosecution has run foul of the 2 years limit; particularly when the provision of Section 245 of the CPD is considered alongside, which section provides as follows;

“When the assessors have been chosen, the advocate for the prosecution shall open the case against the accused person and shall call witnesses and adduce evidence in support of the charge; the effect of which is that the case was only opened here and no where else. The prosecution’s contention on the other hand is that prosecution commences when the charge is preferred and the accused persons brought before the Court, the charge was read there at, the accused person’s application for bail denied and they were remanded in prison, which meant that prosecution had commenced.

The question therefore is ‘when does prosecution commence? Is it at the trial?

To prosecute has been defined as “to follow up, to carry on an action or other judicial proceeding; to proceed against a person Criminally; (Nigeria Law Dictionary by Suleiman Ismaila) Blacks law Dictionary 6th Edition, in similitude, defines prosecution thus; "“he continuous follow up, through Instrumentalities created by law, of a person accused of a public offence, with a steady and fixed purpose of reaching a judicial determination of the guilty or innocence of the accused”. It is further described as “the entire course of an action at law or suit in equity, from the issuance of the writ or filing of the complaint until the entry of a final judgment, or any act done by the authority of a court of law and every step required to be taken in every course by either party”. What then is the status of Preliminary Inquiry conducted by the Subordinate Courts? I am mindful of the provision of the CPD. I am also cognisant of the fact that the RM’s Court has no jurisdiction to try murder or treason. The same enactment in Section 188 empowered subordinate courts to conduct Preliminary Inquiries (P.I.), which in itself is a hearing by a Magistrate of a part of the evidence on a person charged with a crime to determine whether he should go on a trial or not, when a charge is brought before it for an offence not triable by it.

The enactment in Section 193 empowered these subordinate courts to remand accused persons in custody, where they found it necessary to adjourn, in a P.I. and also empowered them, where it saw cause through sufficiency of evidence, to commit to trial in a High Court, an accused charged with an offence not triable by them, to either admit him to bail or send him to prison for safe keeping, in Section 197. (These sections though repealed are Virtually replicated in the Amendment to the Act, 1995 by Sections 188, 191 and 197 empowering same).

The position therefore is that, before the accused person is committed for trial by the High Court, the subordinate court, which is the committing Court, is entirely Seized of the matter, to the exclusion of the High Court and as Justice Nchala of the High Court of Arusha Said in DPP v Angelina Ojare, Criminal Appeal, No. 31 of 1996, ….. “this means that the rights of the accused as to bail at this stage are within the cognisance of the committing court, otherwise those bail rights would be jeopardized if the committing courts were denied the power to give bail to the accused. Such a situation would be unconstitutional in terms of the provisions of Articles of the Constitution”. In this vein would it not be tantamount to unconstitutionality not to acknowledge and deem committal proceedings at the Subordinate courts as “prosecution”?

It was contended by the defence that Section 189 of the CPD as amended, i.e. Act No. 5, 1995 (the written laws (Miscellaneous Amendment) Act, talks about “charge upon which it is proposed to prosecute him”, as a mere proposal whilst the actual charge starts at the High Court, which is the only place where the plea is taken. It may be useful to lock at the provision itself it states that;

“After a person is arrested or upon the completion of Investigations and the arrest of any person or persons, in respect of the commission of an offence, triable by the High Court, the person arrested shall be brought, within the period prescribed under this Decree, before a subordinate court of competent jurisdiction, within whose local limits the arrest was made; together with the charge upon which it is proposed to prosecute him, for him to be dealt with according to the law”.

I take a different view from the defence as to the import of this provision. The gravamen of this section is that it is mandatory, ‘shall’ for such a person, whose offence is only triable by the High Court, to be brought before a subordinate court, which has competent juris for this purpose, which is to conduct the P.I. together with the proposed charge, for him to be dealt with for that purpose, i.e. conduct of the P.I. what it does is to give juris to a competent Subordinate court to conduct P.I. in a case only triable by the High Court. I am of the view that even the act of remanding the accused persons in prison is a consequence of a judicial proceeding, which undoubtedly is a part of prosecution, which albeit preliminary, is mandatory, the want of which will not only be clearly illegal, but most probably unconstitutional. Is it conceivable that where such a paramount judicial authority is vested, it can be said that prosecution has not commenced? I think not.

I believe that if the legislature had intended to say “trial instead of commencement of prosecution, it would have unambiguously done so.

I consequently rule that the prosecution is not time barred, as I believe that the prosecution of a matter embraces all matters that occur in its progress judicially.

(3) Impossibility of Commission of treason in Zanzibar

The contention here is that Zanzibar is not a state because it has no sovereignty, the breach of allegiance to which would amount to treason. Treason is crime against the harmonious existence of a state and it presupposes the existence of a state; the existence of citizens owing allegiance to that sovereign and commission of acts that threaten the existence of that state.

There is only state, “Tanzania is one state and is a sovereign United Republic” according to Art 1 of the Union Constitution, whilst Section 1 of the Zanzibar Constitution, 1984 says “Zanzibar is an integral part of the United Republic of Tanzania”. The territory of the United Republic, according to Art 2 of the Union Constitution “consists of the whole of Mainland Tanzania and the whole area of Tanzania Zanzibar”.

Article 4 of the union Constitution precludes matters from the consideration of the Zanzibar Government, which matters are listed in schedule 1 of the constitution. These key matters are referred to as “Union matters” and without the right to determine these 22 matters, there cannot be said to be sovereignty what exists, as contained in both constitutions, is an administrative arrangement, as exemplified by the description of the Zanzibar president in Art 46(B)(3) as “one of the principal executive leaders” of the Union.

In view of the foregoing and several others cited, whilst it is possible to commit treason against the Union president (Art 28 says “treason shall be the most grave offence against the United Republic). Same does not apply to Zanzibar. This is the gist of the defendant’s submission.

On the other hand, the Interim Constitution of 1965 and the Union Constitution, 1977 clearly recognise the existence of the Zanzibar Government with powers and authority therein.

Art 4(1) has vested all state authority in two organs with executive powers, two organs with judicial powers and two organs with legislative powers. Art 4(2); 4(3); 34(1); 102(1) and Section 26(1) of the Zanzibar Constitution, 1984 were all cited to prove that there are two Governments SMZ for Zanzibar and SMT for the Mainland, each of which is sovereign and Independent within their areas, as delineated by the Constitution. The concept of Indivisibility of sovereignty is no longer tenable as can be seen from the provisions of Arts 106(1), 64(1) and 64(3) which set out the limitations of each of the legislative houses (i.e. the parliament and the House of Representatives). This same division of sovereignty exists in other mortem day states like India, Germany, Nigeria etc. where sovereignty is clearly divided between the Federal government and State Governments. This is the gravamen of the prosecution contention.

Whilst I do not believe that statehood is at the heart of this matter, but rather “Government”, I find it imperative to make my brief observation on the submissions.

I went through the bibliography and cited authorities as well as write-ups on the subject of this submission.

“Sovereignty” was defined in oppenheim’s International law as “Supreme Authority which on the International plane means, not legal authority over all other states but rather legal authority which is not in law dependent on any other earthly authority”.

As rightly contended by Mr. Toufiq, Austin’s theories of the Indivisibility of sovereignty have not stood the test of time. “Regarding Indivisibility, the sharing of Governmental powers among the legis, executive and judicial organs in modern states on the One hand and the sharing of Government power among the two, three or more tiers of Government, for example Federal, state and local governments, and sometimes in between is traditional rulership, expose the falsity and the deficiency in these negative Austinian postulates; says a learned author.

A Century and half ago, it was generally agreed that sovereignty was indivisible. In the 18th & 19th Centuries, attitudes changed, what with the establishment of the U.S.A., Switzerland etc, as sovereign states with sovereign powers divided between the Federal State and the Constituent member states, the need to distinguish between absolute and partial sovereignty became widely accepted.

“The controversy is somewhat theoretical. It is a fact that partially Independent States exist and are accepted as such by the International Community in general. It accordingly seems preferable to maintain the practical view that sovereign is divisible”, says another author.

In a Federal state, which is a union of different sovereign states having organs of its own and vested with power, not only over the members but also over their citizens, sovereignty is divided between the Federal State on the one hand and on the other, the members states. The extent of sovereignty depends on the characteristics of the Federation in question.

Thus there is a distinction between full sovereign states and partially sovereign states, implying that the Soviet Union (apparently before its dissolution) which was a Federal State since 1918, having two member states as separate members of United Nations and parties to many treaties, is cited as an example.

Similarly, the constitution of the Federal Republic of Germany provides that in so far as member states are competent to legislate, they may conclude treaties with foreign states.

In Switzerland, member states retain the right to conclude treaties with foreign powers as regards matters of “minor interest” including police, local traffic and state economics.

Member states in some instances, have their own representatives abroad as some provinces of Canada and some states of Australia maintain representative offices in the United Kingdom (U.K.).

The Courts in the U.S.A. have always upheld the theory that the Fed Government is sovereign as to all powers of Government actually surrendered, whereas each member state is sovereign as to all powers reserved.

Commonwealth Courts have certainly rejected the doctrine of indivisibility of sovereignty.

See the dictum of Lord Evershed, M.R in REMWENYA (1960) 1QB 241. And also MANUEL V A.G (1983) CH, 77 all ER 786

For Zanzibar, I align myself largely with the submissions of the prosecution. Apart from these however are certain illuminating observations; including the obiter of Lugakingira, J. in Rev Mtikila VAG (1995) TLR 31, in a matter that considered the constitutionality or otherwise of the President of the Union appointing Zanzibar is to head non-Union Ministries on the Mainland.

“This matter invites a bit of the Union history. When Tanganyika and Zanzibar united in 1964, the Constitution of the former was adopted as the Interim Constitution of the United Republic, modified as to provide for a separate Government for Zanzibar in matters other than those reserved to the Union Government. At the same time, the Government of Tanganyika was abolished. The Union operated under Interim Constitutions until the promulgation of the 1977 Constitution ...”

This dualism, continued Lugakingira, was recognised and articulated by the Court of Appeal in Haji v. Nungu & Anor. (1987) LRC (Const.) 224, where Chief Justice Nyalali stated, that in the basic structure of the constitution, there are matters which concern exclusively that area which before the Union constituted what was then known as Tanganyika ...”

Nyalali went further “these matters under the scheme of the constitution fall under the exclusive domain of the Government of the United Republic. The Revolutionary Government of Zanzibar has no jurisdiction over these matters”.

“There are various types of constitutions which are classified as federal and ours could carry that appellation in the absence of a standard or ideal type of a Federal Constitution. It is not uncommon for such constitutions to enumerate the areas reserved to the Federated states, leaving the rest to the Federal or Central Government:, he concluded.

So also are the views expressed in a speech on the 15th of June 1976, by President Aboud Jumbe, on the Zanzibar Governments position on the nature of the Union Government when he said;

“The essential feature of the Interim Constitution for the purpose of the proposed merger may be said to be as follows;

(1)
First of all, the territories of the United Republic are described in Article 2 of the Constitution as consisting of Tanganyika and Zanzibar. This is consistent with the factual situation that two sovereign Independent Countries have come together to form the United Republic. In several treaties on state succession, Tanzania is described as a true Federation in the sense of two sovereign states coming together in a Federal Union.

(2)
According to the original agreement, the executive as well as the legislative power is vested in the United Republic only in regard to what is described as Union matters, whilst in respect of all other matters, the executive as well as the legislative power is to be exercised, separately in respect of Tanganyika and Zanzibar. This position is also consistent with the Federal structure of the Republic”.

These views obviously are only of historical value, but as earlier said, are illuminating.

The respective legislatures and Executive councils are, to use Lord Sankey’s phrase, in HENRIETA EDWARDS V AG FOR CANADA, Mistresses in their own houses. “Neither is subordinate to the other nor does one derive its authority from the other ...”

Similarly, distinct legal systems and judicature are maintained. “These remained intact and untouched by the Acts of the Union. There was neither a Union judicature created nor was justice or the legal system made a Union matter”, analogous as earlier submitted to the U.K. where Scotland and England have their own legal systems. Prof. Issa Shivji in “Tanzania – the legal Foundations of the Union” concludes thus:

“What we can assert without fear of contradiction therefore, is that we have a fully fledged Government in Zanzibar with a separate and autonomous legislature Executive and judiciary”.

Considering all aforestated, the significance of Sections 7 and particularly 8 of Article No. 7 1984, Laws of Zanzibar (Interpretation Act), comes to the fore.

Article 102(1) of the Union constitution, states that;

“There shall be an executive for Zanzibar government which shall be known as the Revolutionary government of Zanzibar, which shall have authority in Zanzibar over all matters which are not Union matters in accordance with the provisions of this constitution”.

The charge says the accused persons, between the dates mentioned therein devised ways of treason “in order to overthrow the Government of Zanzibar and to remove from authority the president of the Revolutionary Government of Zanzibar”. Government has been defined by Black’s law dictionary 6th Edition as “The sovereign or supreme power in a state or nation”, and also as “the machinery by which the sovereign power in a state expresses its will and exercises its functions”. It stands to reason that illegal usurpation of Government, particularly in a democracy where the people willing submit to the abridgement of some of their rights for communal good, amounts to the usurpation of the will of the community.

Sections 37 and 38 of the Criminal Code Law of Nigeria provide for treason as acts perpetrated against the president or State Governor’. (Sovereignty is shared in Nigeria’s Federal System). If the partial sovereignty or shared sovereignty as aforestated is applicable to Zanzibar, then it may not be out of tune to hold that treason as a crime can be committed here.

The assumed duty of a state Government is to provide, facilitate and protect basic subsistence and amenities such as life, social justice, democracy health and transportation. These translate to the rights of the Individual as provided by Sections 11-21 of the Zanzibar Constitution, 1984 and they7 concomitantly convey the duties stated in sections 22 to 25. Of particular significance is section 23, which makes it obligatory to obey the laws of Zanzibar, to protect public property and to defend the country. In view of the foregoing, I rule that the commission of treason is very possible in Zanzibar.

(4)
Bail

I have been enjoined to grant bail to the accused persons as is their right as constitutionally enshrined. I have been reminded of the provision of Art 13(6)(B) on the presumption of Innocence.

Similarly, I have been urged, on the authority of the state V Jaspal Singh Gill of AIR (1984) SC 1503, to take into consideration the larger Interests of the public or State, while Considering bail, particularly in cases of non bailable offences. Section 117(3) of the CPD, Cap. 14, apparently leaves the issue of bail in this case to the Courts discretion, which the court is enjoined to exercise judicially.

It has been stated that it is the right of the public to see justice done by the courts in a reasonable and sensible way according to the law and since the authority of the courts depend ultimately upon public confidence in courts, it is important that a proper balance is maintained between the right of an accused person on the one hand and the rights of the public on the other. This is on the authority of DPP v. Peter Roland Vogel (1987) TLR.

I have mussed over this application, and come to the conclusion that considering the nature and gravity of the offence charged, it would be in keeping with the provision of section 24(2)(b) of the Zanzibar, constitution to, at this point, deny this application.

That treason is an offence against public order is very clear as it is so classified in Part VII, in Cap. 13 of the Penal Decree, Laws of Zanzibar and defined in Section 26 thereof.

Section 25 of the Zanzibar Constitution which clearly entitles the individual to fundamental rights and freedom is also explicit in the proviso thereto, that these rights are without prejudice to the rights and freedoms of others or the public interest.

Consequently, the application is not granted. If however in the course of the trial I consider the nature of the evidence being produced is supportive of a positive reconsideration, I shall un hesitantly do so.

Since bail is hereby denied, it is in the interest of justice and fair play to expeditiously commence the hearing. I hereby give the prosecution until Monday, April 24th to commence hearing with its amended charge. I am in complete agreement with the observation of Mr. Mbwezeleni in the record of proceedings of the 27th October, 1998, “we want to know the truth and the truth will be known through the trial”. All speculations, insinuations and innuendoes will and right here.

Sgd. Garba Tumaka – DCJ

I certify that this is a true copy of the original.

(Signed)

Mbarouk S. Mbarouk

REGISTRAR

HIGH COURT – ZANZIBAR

……………………………………………………………

REFUGEES ACT, 1998 ACT NO. 9 OF 1998
This is an Act to make provision for the enactment of Refugees Act, National Eligibility Committee, Asylum Seeker and Refugee administration and to repeal the Refugee (Control) Act and for connected matters. In this Act there is establishment of a National Eligibility committed which among other things, will be responsible for considering applications for refugee status and recommend to the Minister for granting or denying granting refugee status and asylum seeker (See S. 6(1), S. 7(9) respectively. If such asylum seeker or refugee who did not qualify to be granted such status will be deported from Tanzania (S. 28(1) a)).

In the process of determining the status, such person is required to present himself to the nearest authorised officer and apply for recognition. The committee will recommend the matter and refer to the Minister who will decide on it, such decision will reach the applicant through the Director of Refugees services (See S. 9(6). The Minister can grant refugee status or can refuse to grant it, in this case the asylum seeker will be entitled to petition for review to the Minister as per S. 9(6) g.

The question that arise with respect to this Act is whether or not refugees can come in Tanzania as organised criminal. In answering this question it is good if we see the provisions regulating the presence of refugees and asylum seekers. Refugees or asylum seekers are required to enter or leave Tanzania or part of it by specified routes or at specified places, if one contravenes this provision he will be guilty of an offence under S. 10. The purpose of providing for manner of entering and leaving the country is to ensure that every foreigner is legally entering and leaving, and that he will observe all rules and laws regulating him. Also refugees and asylum seeker are not supposed to possess and kind of weapon if not authorised. If it happened that at the time of entering into Tanzania such refugee or asylum seeker had weapon he has to surrender it to an authorised officer if he failed he will be committing offence (see S. 11(1), (3), S. 13 and S. 14 respectively). Generally, they are required to report to the appropriate authorities for what they posses.

These provisions will enable the appropriate authorities to control commission of crimes especially organised crimes, because the weapons which would have been used in the commission of an offence had been taken in possession the authorised officials or authorities.

Another aspect of controlling refugees or asylum seekers is by restricting places of residence. In this case all are required to reside in a designated areas so as to control them (S. 17). Because, usually refugees or asylum seeker escapes from their camp and go to other places for the purpose of committing an offence. If they fail to reside in designated areas they will be committing an offence.

For the purposes of ensuring peace and order settlement Officers are empowered to exercise powers equal to those exercised by a police officer. That is to say, he can arrest without warrant any person who has committed an offence (S. 25(1). In this case such officer will have powers to prevent, arrest, search, seize and investigate any crime as per S. 25(4).

Apart from those measures there is also detention of refugee if he acts in a manner prejudicial to peace and good order (see S. 27(1)). This will happen if he has committed an offence in another territory, which is also punishable in Tanzania, and in this case he will be detained in prison. If this is a case extradition proceedings will follow as a consequence thereof (S. 27(2)).

Not only liabilities but also refugees or asylum seekers are enjoying some rights. Their rights include the right to appeal whereby if the request for a permit to require refugee status is refused then appeal will lie to the Director of Refugees services who will review the matter. If such person is not satisfied with the decision of the Director he will appeal to the Minister whose decision is final under S. 28(1) a. Also they have the right to education, that is to say, for children primary education and for adult there is adult education as provided by Adult Education Act.

Actual cases has demonstrated the fact that only non-citizen can be deported from Tanzania. In the case of Jama Yusuph v. Minister for Home Affairs [1990] TLR 80; a Tanzanian citizen was deported by the Minister, on appeal to the High Court, it was held that the Immigration Act, 1972 does not empower the Minister to deport citizens from Tanzania and it is upon the person who is the subject to an order of deportation to prove that he is a citizen of Tanzania. It is clear from the facts and ruling of this case that only non-citizens are subject to deportation.

This Act has conformed with the UN convention with respect to political issues, whereby a person who is subject to deportation order cannot be deported if such person will be tried for an offence of political character (S. 28(4)). The same appears in the draft convention which prohibit extradition of a person if the offence to which extradition is sought is of political nature (Art. 10(14)). Generally the Refugees Act, 1998 does not conform with the draft convention to the large extent rather to a small extent.

However, refugees can come in Tanzania as organised criminals or can commit organised crimes while they are in Tanzania. They may come as organised criminals in a situation where they have committed such offence in their country or other country and such offence is also punishable in Tanzania (See S. 27). Also refugees or asylum seeker may become organised criminals after they have entered into Tanzania. In this case they will organise themselves for the purpose of committing an offence. This has always been the case in Tanzania, especially in Kigoma and Kagera Regions where there are Refugees camps. In these areas there are a lot of crimes committed by refugees, this has been reported by newspapers and radios that refugees are committing such offences like theft (cattle theft) and even killings. Therefore, refugees can enter into Tanzania as organised criminals as well as they can commit organised crimes after they have entered and settled.

ELECTORAL LAWS (MISCELLANEOUS AMENDMENTS) ACT, 2000 ACT NO. 4 OF 2000

This is an Act to amend electoral laws and matters related to. It was amended so as to fill gapes which were left by the Election Act. It covers General election as well as local elections. Before election day there is conducting of campaign which commences immediately after the nomination day up to the day immediately preceding election day (See S. 87 as amended). In this Act the point of interest is the deposition of five million shillings as security.

It is provided under S. 111(2), (3) of the Act that the Registrar will not fix a date for hearing of election petition unless the petitioner has paid into the court a deposit of five million shillings as security. However, this requirement does not apply to the Attorney General if he is a petitioner or one of petitioners (See also S. 110). This provision seem to be absurd as first, it create inequality before the law. This is the case, because the requirement does not apply if the Attorney General is a petitions. If the rationale for such deposit is to avoid busy bodies then the Attorney General must also be subject to such requirement. The principle of law is that all people are subject to the same law, if this requirement will not be amended so as to impose this obligation to the Attorney General then there will be no equality before the law.

Furthermore, the provision applies like a bar to democracy, because people are expected to participate fully in election. Fully participation include accepting and refusing to accept election results. If a person does not accept election results it is clear that the open remedy to him is to go to court for election petition. Therefore, if the Act put restrictions on election petition by making it mandatory (deposition of security) it deprive people or citizens their democracy especially the poor who will not afford to deposit five million shillings. By doing this the law is protecting and creating the class of haves (rich people) and undermining those who have nothings. Hence in years to come only rich people will afford to be representatives of the community which is the favourable condition for capitalism to emerge and establish itself.

On the other hand the requirement is important, only that the amount is higher. This is the case because such deposit will enable the petitioner to pay all costs incurred against him in that case. At the same time the provision will help in getting rid of busy bodies, that is, there are people who like to go to court even though he is sure that the chances of this success is to small or that there is no chances at all.

PENAL CODE CAP. 16 OF THE LAWS (REVISED)

This Ordinance was codified from the Indian Penal Code. The Code define criminal offences and provide for punishments of those offences. In this code we are interested to see whether the Penal Code can combat organised crimes in Tanzania.

Starting with the offence of conspiracy which occurs where one person conspires with another to commit an offence (crime). In this context conspiracy is the same as organised crime because there is common intention between offenders. Those persons who will be found guilty will be liable to imprisonment for a term of seven years. There is also conspiracy to defraud where people conspires so as to affect market price or to defraud the public. In this case such offenders will be liable to imprisonment. By providing these penal sanctions, the Code has set the means to combat organised crimes, if persons are convicted for helping each other in commission of an offence, then people will avoid commission so as to avoid punishment.

Generally, the Penal Code if used properly can combat organised crimes because of its nature, that is, it define offences and at the same time it provide for punishment (See Chapter VI of the Penal Code).

THE IMMIGRATION ACT, 1995

It was enacted so as to repeal the existed legislation and to enact one law provisions for the control of immigration into the United Republic of Tanzania. The Act regulates entering and staying of immigrants in Tanzania so as to ensure that they follow the law of the country. In order to ensure that all activities concerning immigration are properly conducted, the Director of Immigration Services is appointed by the President for that purpose (S. 4(1)). The Director works hand in hand with immigration officers whose duties are mainly to interrogate the passport of a person who desires to enter or leave the country, and to arrest a person whom they believe his presence is unlawfully (See S. 7).

In this Act, immigration officers have powers equal to those exercised by police officers in ordinary course of their work, that is power to arrest and search any person whom they suspects to be a prohibited immigrant (S. 8, 9). In this case a person will be arrested without warrant as well be searched without search warrant. Officers under this Act are given such powers because of the nature of their work, that is, if a vehicle or aircraft to be searched is about to leave, it will be difficult to start following procedures of applying for warrant, the fact which will cause delay and inconvenience.

Lawful immigrants are subject to terms and conditions, that is, they are required to possess a valid passport and a resident permit (S. 15(1)), such permit is issued by the Director (S. 18(3). Residence permit is issued in three classes, namely A, B and C depending on the activities of the immigrant. As to class “A” Resident permit, this is issued to a person who intends to engage in trade, agriculture and profession such person must furnish security by depositing with an immigration officer the sum which is sufficient to cover the cost of returning him (S. 19(1)). The purposes of depositing security is to ensure that if a person fails to observe the conditions of his permit he will be returned to his country. However, a person cannot be returned unless he has been given reasons for that.

In the case of Mohamed Jawad Mroch v. Minister for Home Affairs [1996] TLR 142, the court considers the question of Residence permit the applicant was granted a Resident Permit Class A on 14th September, 1990. The Director of Immigration Services cancelled it, such cancellation was affirmed by the Minister for Home Affairs who did not give reasons for his decision. The court held that: once a permit is granted to an immigrant, he has the right to remain in the Republic until such permit expires. If, however, the permit should be revoked during its currency, the immigration authorities are required to give reasons for such revocation and to afford the affected person the opportunity of being heard prior to a final decision.

Furthermore, class “B” Residence permit is issued to a person who has been offered a specified employment in Tanzania and the most possess skill and qualification for that employment (S. 20(1)). In this case also the immigrant will furnish security. The same applies to class “C” Residence permit which also require furnishing of security. If an immigrant fail to observe the conditions stipulated in this Act he will be unlawful immigrant.

Having seen the trend of the Act and functions of immigration officers, the next question is whether or not the Immigration Act has conformed with the requirements of the draft convention. In matters relating to deportation, it is only the Minister who has power to make an order of deportation (S. 14(1)). Deportation will be recommended by the Director after such immigrant be convicted of an offence, such immigrant will be deported from Tanzania to his country. Deportation order will be made to immigrants only and not to Tanzanians. In the case of Jama Yusuph v. Minister for Home Affairs [1990] TLR 80, the applicant, a Tanzanian was deported by the Minister, the court held that, the Minister is not empowered to deport a citizen of Tanzania and that it’s upon the person who is the subject of an order of deportation to prove that he is a citizen of Tanzania.

Generally the Act has empowered immigration officers to exercise these powers so as to prevent unlawful entering and leaving the country. If this will not be controlled there will be outbreak of criminals which may result into commission of organised crimes. Also it may happen that immigrants might have committed crimes to their country and decided to run to Tanzania so as to escape liability. By providing means of entering and leaving Tanzania the Act has conformed with the requirement of the draft convention especially in the aspect of extradition and offences committed in more than one state.

THE PUBLIC LEADERSHIP CODE ETHICS ACT, 1995

The Act was enacted so as to establish a code of ethics for certain public leaders, to provide for the organisation and for matters connected therewith. It was enacted so as to control acquiring of property by public leaders, especially Government officials.

The Code of Ethics seek to invoke, among other principles, the principle of declaring all property or assets owned by him or liabilities owed to him. This principle extends upto to his spouse and unmarried children (See S. 6(b)(ii)). The aim of enacting this provision is to enable the relevant appropriate authorities to know the properties of public officer, and if such officer acquire any other property through corruption he will be caught. This principle conforms with the draft convention in the sense that the convention require state Parties to establish necessary measures so as to trace the original of the property.

Another principle is that public leaders are responsible for making decisions is that public leaders are as per S. 6(c). This has been complied with by public officers especially Ministers, and if such public officer fail to decide in accordance with the law then the court is empowered to make an order of certiorari to quash such decision, and an order of mandamus to campel such officer to act within the ambit of law. For example in the case of Jama Yusuph v. Minister for Home Affairs [1990] TLR 80 where the applicant applied for an order of certiorari to quash the decision of the Minister after he has been acted ultra vires. The court quashed the decision of the Minister.

Although public leaders are required to declare their assets and liabilities under S. 9(1), this will not suffice to control potential ownership of property by Government officials or public leaders. Because not all property/assets and liabilities are subject to declaration, there are non declarable assets under S. 10(1), (2) some of which can be acquired corruptly (See S. 10(2)). For example automobiles and other personal means of transportation are non-declarable assets but they can be bought from money corruptly acquired or such public officer can acquire them as an economic benefit which is contrary to the principles of Code of Ethics (See S. 6(f)). It will be wiser if all property and assets which cannot be acquired by a public leader through his lawful means of income be subject to declaration.

All public leaders are prohibited to acquire dishonestly any pecuniary advantage, that is benefiting from information obtained in the course of his duty, converting Government property for personal use and soliciting transfers of economic benefit (S. 12). By doing this the public leader will be committing corruption as defined in the draft Convention under Art. 4 ter (1)(b).

Offences under this Act are tried by the Tribunal composed of three persons appointed by the Minister under S. 27(1). The tribunal work like any other ordinary court in the sense that there are witness, experts and assistance from police and other investigative organs. Witnesses have rights equal to those enjoyed by witnesses in the High Court (See S. 26, Art. 18). The difference with ordinary courts is that while courts reaches decision a tribunal make recommendations for further action like administrative action and criminal prosecution (S. 27(8)).

Generally this Code was enacted so as to prevent corrupt practices among public leaders and to enhance good leadership. If law enforcement organs will be able to implement this Code effectively then it will get rid of corruption of public leaders because public leaders will not accept any economic benefit which is not within their income capacity due to fear of declaration. In this respect the Act has conformed with the draft convention under Art. 4 ter which deals with criminalisation of corruption.

