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INTRODUCTION

The Elements of Intellectual Property Law (IP LAWHurse is designed to
teach the students the basics issues in the Ictigdleand Industrial Property
Rights protection areas. The course is intendezkpbore students with the
knowledge and understanding on different subjeelsting to Intellectual

Property Rights (IPRs). However, students are advi® do independent
studies(researching) more in order to know the tagtay changes on the

area of IP Law.

MODULE AIMS

The aims of this module are to enable students to:

» Develop their knowledge of the law relating to Ietual property
rights such as copyrights and neighbouring righpatents,
trade/service marks, trade secrets/law of confidefundisclosed

information) and designs/industrial designs.

» Enhance their intellectual, interpersonal and fiemable skills as well
as developing other skills including independensessch, legal
research, problem solving, and critical awarene$s current

problems; and

* Provide education that improves students’ prospett@academic,

professional or commercial employment.



MODULE OBJECTIVES

To promote the knowledge of Intellectual Propergiof both the
United Republic of Tanzania and Internationally.

To undertake Researches on Intellectual ProperghtRi matters,

formation and management.

To provide professional and consultancy servicesthie area of

Intellectual Property Law.

Updating of already available Intellectual Propenaterials.

LEARNING OUTCOMES:

Successful students will be able to:

Demonstrate an in-depth and up-to-date knowledgevarious
Intellectual Property Law concepts and apply thievant law to

complex, multi-matter problems.

Demonstrate ability to research complex issues ytoally and

creatively reaching reasoned conclusions.

Demonstrate originality in the application of knedbe to complex
and unpredictable problem and essay questions khasvéhe ability

synthesis and inter- relate concepts.



 Demonstrate an ability to critically evaluate cuatréegal research in

intellectual property law.

ASSESSMENT/EVALUATION

Students will be assessed through a combinationAsgignments/

Coursework, Timed Tests and Annual Examination.

MODULE CONTENT

The course will consider the following elements ioflustrial and

intellectual property law:

* Introduction

» Law of Confidence/ Trade Secrets
» Copyright

» Trade and Service Marks

« Patents

* Industrial Designs

» The relationship between competition law and ietglial property

law

* International systems to intellectual property tsgfiP Protection)



» Litigation (Infringements, Remedies & Defences)

COMPUL SORY READINGS

The recommended text books for the module are:

CORNISH & LLEWLYN, Intellectual Property5'" Ed), 2003

CORNISH Cases & Materials on Intellectual Propé4tyy Ed) 2003

DAVIS, Intellectual Property Lay2" Ed) 2003

However, the reading list provided in this cours#line is meant to serve
only as a general guide. The list is not exhaudte@ce new Titles, Articles,
Journals and other materials relevant to the costsmild be added at
student's own initiative over and above those givem time to time by the

subject co-ordinator.



MODULE 1

INTRODUCTION AND DEFINITION OF TERMS

1:1 Meaning of Property.
1.2 The nature, Origins and Meaning of IntellectRadperty Rights
1:3 Meaning of Industrial Property Rights; TRIPS
1:4 Theoriesunderlying Intellectual and Industrial Property Rights
(IPRS)
(A) Supply side Theories
() Reward - Incentive Theory
(i)  Quality - Guarantee Theory
(i) Technology - Process Theory
(B) Demand side Theories
()  Exploitation - Theory
(i)  Market sharing Theory

(i)  Non-Access to Technology or Technology Blocking
Theory

1:5 Typesof Intellectual Property Rights:
(@) Copyright and related rights
(b) Trademarks

(c) Geographic indications



(d) Patents
(e) Trade secrets.
() Industrial Designs

1:6 Importance of (Need to Protect) | ntellectual Property Rights

1:6:1 General Reasons

- Countries have laws to protect Intellectual Prop&ights for

two reasons related to each other:-

(i) It gives statutory expression to the moral and enwoa rights

of creators in their creations.

(i) It promotes, as a deliberate act of governmentpotireativity
and the dissemination and application of its resudind to
encourage fair trading, this contributes to ecomoamd social

development.
1:6:2 Specific Reasons
(a) Patents

Protection of Patent creates a favourable climatetbe transfer of

technology by means of security it provides for plagentee.
(b) Trademarks

Protection of Trademarks enables the enterprisstablish a market
position based on the trademark. Hence an effegnatection of
trademarks is an essential aspect of technologiaisfer and

development.



(c) Copyright.
Protection of copyrights creates an engldinvironment for
authorship and development of Arts asti$ as a reward to Authors

and Artists.
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CASES

- London and Provincial Law Assurance Society V Lamdmd
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Intellectual Property Newsletter

Intellectual Property Quarterly

International Journal of Law and IT

Law, Computers & Artificial Intelligence

Law Technology Journal

Lawtel Intellectual Property Bulletin

New Law Journal

Trade Marks Throughout The World.
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www.lexixnexis.co.uk

www.cosota-tz.org
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MODULE 2

2:1LAW OF CONFIDENCE (TRADE SECRETYS)

This topic looks at the definition, nature and scad law of confidence.
Also, the topic considers its (law of confidencejntnon law origins, covers
the quality of confidence and the application a$ tarea of the law. Trade

secrets are regarded as Industrial Properties.
2:2 ThelLaw of Confidence: Introduction
2:2:1 Definitions of Confidentiality, Trade &ets, Personal Secrets,
Government Secrets, confidential dilmn, confidential
information, unauthorised disclosure.
2:2:2 The nature and origin of Law of confident€ammon Law.
2:2:3 The Rights protected under the Law of Comfce
2:3 TheElementsof the Law of Confidence
2:3:1 The Confidential Information
2:3:2 The Confidential Obligation
2:3:3 Unauthorised Use or Disclosure
2:4 Protectionsof Trade Secrets

2:5 Infringement and Remediesfor Trade Secrets/ Confidential

Information Misuse
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14



MODULE 3

3:1 COPYRIGHT LAW

This topic looks at the definition, nature and saj the law relating to
copyrights and neighbouring rights. The natureooiginality’; the concepts
of ‘authorship’; the ambit of copyright law and ttyges of ‘works’ that are

protected under the copyright law will be analysethis topic.
3:2 The Concept of Copyright
3:2:1 Definitions of Copyright, NeighbouringgRt, Author,
Authorship, Owner, Literary Work, Dratic Works, Musical
Works, Artistic Works
3:2:2 Historical Development of Copyright LatvCommon Law
(England)
3:2:3 History of Copyright Law in Tanzania
3:2:4 Copyright as a temporary propertytigh
3:2:5 Economic perspective of Copyright
3:2:6 Copyright and unfair competition

3:2:7 The Copyright monopoly.

3:3 Law on Copyright and Neighbouring Rightsin Tanzania
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3:3:1 Originality, Authorship, Ownership and Dealings
() Nature of “originality”
(i)  What is a work?
(i)  Who is the author of a work?
(iv) Concepts of “authorship”
(v)  Authorisation
(vi) Exclusive Rights
3:4 Typesof Protected Works
(i)  Literary Works
(i)  Musical Works
(i)  Dramatic Works
(iv)  Artistic Work
(v) Derivative Works
Films, Sound Recordings (Casdafte; Cassette
Player/recorder, gramophone rcdiscs, CD and LPs

3:4:1 Speeches, Lectures, Judgementsetc

3:4:2 Tables& Compilations
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3:4:3 Broadcasts
(i) Definition of '‘Broadcast'
(i) Encrypted transmission
(iif) What is transmitted?
(iv)Satellite Broadcasts.
3:4:4 Cableand Computer Programmes
- Cable programmes
- Cable programme under the 1999 Act.
3:4:5 Published editions of works
- Originality and derivative works. To attract comgyt, literary,

dramatic, musical and artistic works must be 'oadjiin the
sense of originating from their authors, who haxpeaded

independent skill and labour, and not just copied.
3:4:6 Creatorship and ownership
()  Sound recording and films
(i)  Ownership of copyright in broadcasts
(i)  Protection of expression of Folklore
3:4:7 Principlesfor copyright protection
(1) Moral Rights

(i)  Economic Rights
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(i)  Assignment of Author’s Rights

(iv) Duration of Author’s Rights

(v) Permitted Acts

(vi) Qualifications for Copyright Protection
(vii) Licenses

(viii) Misuse of Copyright by Copyright owner
(ix) Estoppels

(x) Abandonment of Copyright

(xi) Fair Dealing

(xii) Rights in Performances

(xiii) Res judicata

3:4:8 The Copyright Society of Tanzania (COSOTA)
() The Purposes/ Importance/ Objectives of the Society
(i) The Roles of the Society

(i) Procedures



READINGS
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MODULE 4

4:1 TRADE AND SERVICE MARKS

The topic looks at the development of trademarkilaWanzania; the rights
which are granted by ownership of a trademark;types of marks that can
be afforded protection. Trade and Service Markspameels of Industrial

Property.
4.2 TheTradeMark Legal Systemsin Tanzania
4:2:1 Meaning of Trade Marks; Service Marks; Trade Dréssduct
Packaging; Trade Mark Dilution; Dom&lames; Passing Off.
4:2:2 The Functions of Trade Marks Protection
4:2:3 Historical Development of Trade Mark Law at common law
and in Tanzania
4:2:4 Criteriafor Registration of Trade/ Service Marks
4:2:5 Typesof Marks
4:2:6 Loss of amark
() Trade/ Service Mark Dilution
(i)  Domain Names
(i)  Passing Off

(iv) Trade/Service Mark Infringement
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4.3 Groundsfor Refusal of Registration at common law
4:4 Protecting Famous Trade Marks around the World

4:5 TheTrade and Service Marks Act 1986.

()  Protectable Subject matter (Part IIl)

(i)  Registrability and Priority Rights (Section 16)

(i)  Distinctiveness (Section 16(i))

(iv)  Visually Perceptible Signs

(v) Application for Trade or Service Marks (Part V)

(vi) Rights conferred to owners of Marks (Section 3H68& 33)
(vii) Exceptions

(viii) Term of Protection (Section 29 (iv))

(ix) Requirement of use (Section 35(i))

(x) Licensing and Assignment.(Part ix Section 40)

4.6 Business Registrations and Licensing Agency (BRELA).

BRELA is a Government Executive Agency which dealgh the
registrations and licensing of Companies, Busiridéames, Trade/Service
Marks and Patents
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4:6:1 HOW BRELA WORKS?
- Functions/ Roles
- Purposes
- Aims
- Objective
- Challenges
- Registration and Licensing Procedures

- Fees
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Laurie, G.T., "Intellectual Property Rights and timeerests of Indigenous
Peoples', Lesotho Law Journdbl. 10. No.1 1997, National University of

Lesotho.

Lloyd R.G., Kerly on Trade Marks and Trade Nar88=dition, Sweet and
Maxwell, London 1960.

Liundi, G.B, Tanzania Laws on Patents and Tradeksnaf report on a
study of the system of Patents and Trademarks agspites in Tanzania, as

of December, 1980. Geneva.

Marco B. The Impact of TRIPS; Intellectual ProperBrotection in
Developing Countries, Common-Market Law RevigW1 245-8, 1994.
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MODULE 5

5:1 PATENTS

This topic looks at the development of patent law anzania; rights which
are granted by ownership of a patent; the critehach must be satisfied in
order to obtain a patent: the patent process amei®hip of a patent. Patent

Is an industrial property.

5:2 Definitions of Patents, TRIPS, Novelty, Obviousesullity,
Invention; Inventor; WIPO.

5:3 History of Patent Law in Tanzania

5:4: Criteriafor Patentability/ Patentable I nvention
() Invention must be new

(i) Invention must involve an inventive step

(i) The invention must be capable of industrial appiloca
5:5 The Patent Legal System in Tanzania

(i) Application for a Patent

(i) Grant for a Patent

(i) Inventors and Joint Inventors

(iv) Ownership

(v) Duration for Patent Protection

(vi) Nullity of Patents

(vii) Licensing Arrangements
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(viii) Limitation for Patentability
(ix) Exploitation of Patented Invention
(x) Revocation
(xi) Industrial Application
(xii) Infringing Acts
5:6 Typesof Patentable | nvention
(i) Product Inventions
(i) Process Inventions
5.7 TRIPSWTO Agreement Exclusive Rightsto the Owner (Article 28)
5:8 Non- Patentable Matters
(i) Generally- e.g. Discovery (historical places)

(i)  Abstract- Scientific Theories, Mathematics Meth, Biological
Inventions, Methods of Treatment

(i)  Aesthetic-Literary, Dramatic, Music and Artistic Vs

(iv) Non-technical-e.g. Computer Programme BUT if it emka
technical contribution, that a technical effectpr®duced so that
technical problem is solved, then it can be PATEBLE.

5:9 Modern Patents System

Patent Information

30



- New, not obvious and industrially applicable
- Complete and practical

- May be the only publication

- Latest and up to the minute

- Easily accessibly

- Possibility to be exploited

READINGS
The Patents Act 1987, Act No. 1 of 1987.
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Blanco, W.T.A Patents, Trade Marks Copyright andubtrial Design"
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Industrial Property in Tanzania" LL.M Dissertatid&siDSM, 2000.
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Peoples', Lesotho Law Journdbl. 10. No.1 1997, National University of
Lesotho.

Liundi, G.B, Tanzania Laws on Patents and Tradeksnaf report on a
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[1986] AC 577
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MODULE6

6:1 INDUSTRIAL DESIGN LAW




This topic looks at the law surrounding protectimindesigns at common
law, including the differences between Registeredsign Right and
Unregistered Design Right. The legal systems onstréhl design rights in

Tanzania will be examined.

6:2 Definitions of Design, Industrial Designtdgistered Design,
Registered Design, Novelty.
6:3 Design RightsLaw in England

6:4 Legal Systemson Industrial Design in Tanzania
6:4:1 Relevant Statutes

(i) Protection Ordinance of 1936, Cap 216 in the LawsTanzania
Mainland.

(i) _The Patents Act No 1. Of 1987 as Amended by Acs18 and 18 of
1991.

(i) The Standards Act of 1975

(iv) The Tanzania Commission for Science and Technohmiy 986

(v) New Legislation in progress

(vi) United Kingdom Designs (Protection) Decree Cap (P58of 1937) in
the Laws of Zanzibar (Zanzibar)

(vii) The Harare Protocol 1983

(viii)Copyrights and Neighbouring Rights Act 19989n({y for Registered

/Protected Copyrights).
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6:5 Criteriafor Registration of Designs
- Process
- Requirements
6:6 Designs Protection
(i) Rights Protected
(i) Duration of Protection
(i) Maintenance Fees
(iv) Exceptions
(v) Non-Protectable Designs
(vi) Refusal for Design Protection

6:7 Grounds for Protection of Industrial Design
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MODULE 7

7:1 RELATIONSHIPBETWEEN INTELLECTUAL PROPERTY

AND COMPETITION LAW.

This topic looks at the relationship between IP andpetition law. The

relationship will mainly focus on patents, traderksaand copyrights.
7:2  Theory of Competition
7:2:1 Definitions of Competition; Competit Dominant Position in
a market; Market; Mergers and Asijions.
7:2:2 Definition of Anti-competitive Praces; Restrictive trade
Practices; Market Power; Abusd/lafket Power.
7:2:3 Sources and Functions of Competitiaw
7:2:4 History of Competition Law in Engthand US.
7:3  The Competition Legal System in Tanzania: An Overview.
7:3:1History of Competition Law in Tanzania

- The Fair Trade Practices Act of 1994

- The Fair Competition Act 2003

-Functions (Roles) and Purposes of the 2003 Act
7:3:2The Competition Commission Enforcement Authorities
-The Fair Competition Commission

-The Fair Competition Tribunal

37



7:4  Competition and | PRs Policy
7:4:1 PATENTS
() Mergers
(i) Licensing
- Compulsory Licensing
- Cross-Licensing
- Patent Tools

7:4:2 TRADE MARKS

7:4:3 COPYRIGHTS

READINGS:

Allison C, Intellectual Property Layi™ edition Longman, London, 1992.

Bainbridge, Intellectual Propert§" edition, 2002

Bently & Sherman, Intellectual Property La2)® edition, 2004

Cornish, Intellectual Property: Patents, Copyrigitade Marks and Allied
Rights, Sweet & Maxwell, 4 ED, 1999.

Furse M, Competition Law of the EC & UK'" ED, Oxford University
Press, 2006.
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Jones A & Sufrin B, EC Competition Lav@"® ED, Oxford University
Press, 2004

Whish R, Competition La\/\l5th ED, Butterworths, 2003
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- BAT V Commission [1985] ECR 363.
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MODULE 8

INTERNATIONAL AND REGIONAL SYSTEMS TO
INTELLECTUAL PROPERTY RIGHTS (IP PROTECTION)

8:1INTELLECTUAL PROPERTY RIGHTS (GENERALLY)
-  WIPO(World Intellectual Property Organization)

- WTO and TRIPS Agreement

8:2 PATENTS
- PATENT COOPERATION TREATY (PCT)
- ARIPO( African Regional Industrial Property Orgaation)

- BRELA

- OAPI

- PARIS CONVENTION FOR THE PROTECTION OF
INDUSTRIAL PROPERTY

- UPOV (INTERNATIONAL UNION FOR THE PROTECTION
OF NEW VARITIES OF PLANTS

- EPO (EUROPEAN PATENT OFFICE)
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8:3 COPYRIGHTS

THE BERNE CONVENTION FOR THE PROTECTION OF
LITERARY & ARTISTIC WORKS

THE UNIVERSAL COPYRIGHT CONVENTION 1952

ROME CONVENTION 1961

GENEVA CONVENTION 1971

COSOTA- Copyright Society of Tanzania

8:4 TRADE MARKS

MADRID PROTOCOL

NICE AGREEMENT

PARIS CONVENTION FOR THE PROTECTION OF
INDUSTRIAL PROPERTY

8:5 INDUSTRIAL DESIGNS

PARIS CONVENTION FOR THE PROTECTION OF
INDUSTRIAL PROPERTY

ARIPO( African Regional Industrial Property Orgaatinn)

OAPI

HARARE PROTOCOL 1982
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MODULE 9:

9:1 LITIGATION (INFRINGEMENTS, REMEDIES AND
DEFENCES)

9:2 TRADE MARKS

The Laws relating to Trade marks provides for ree®dfor
infringement of trade marks. Penal provisions faurderfeit of
trademarks are provided for under the Penal CogeléaHence the
aggrieved party has three courses of actions ofradge mark right

these are Infringement, Passing off action and @ahaction.

(@) INFRINGEMENT ACTIONS

- The relief obtainable in an action for infringement
Includes:

()  Injunction to restrain the threatened useher t
continuance of an existing use.

(i) Damages

(i)  Account of profits together with or withounhg order
for the delivery of infringing labels or marks

destruction or erasure. Of the above injumcisothe
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(b)

(©)

most effective remedy as it is the specific ordethe Court
directing the defendant to refrain from an actndfingement or

the continuance of infringement.

PASSING OFF ACTION

The Registered user of the trademark can proceaitisicgan infringe
for passing off. The reliefs in suits for passirf§are the same as in
the suits for infringement.

CRIMINAL ACTION

Criminal action can be taken against the one wifrtngre trademark
of another. The purpose of penal action here setoe as deterrent.

CASES

- Tanzania Breweries Itd. V Kibo Breweries L €lvil case No.
34 of 1999 High Court, Dar Es salaam main registry
(Unreported)

- CPC International Inc  V Zainab Grain Millers [tivil
Appeal No 49 of 1995, Court of Appeal of Tanzania
(Unreported)

- Colgate Palmolive Company V Zakaria Provision &oand
3others High Court Civil Case No. 1 of 1997, Dar Es salaa
main registry (Unreported)
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- E.R Flour Mills Ltd. V The Reqistrar of Trade asdrvice
Marks and the Attorney General Miscellaneous Civil
Application No. 3 of 1996, Dar Es Salaam High Comdin
registry (Unreported)

9:3 PATENTS

The Patents is a sort of property, the specificabieing the site-plan
which delimits the property-owner's borders; anyaloeng any act

which falls within the scope of the patentee'stlegite claims is a
trespasser, who must be driven off. His patentirisially sovereign

domain. It is an infringement to 'make, use, exercor vent' a
patented product, or a product made by means atenfed process,
without the authorisation of the rights holder.

TYPES OF INFRINGEMENTS

The following acts constitute an infringement ifn@oby a person other than
the owner of the patent and without the authomratf the owner of the
Patent.

()  Making, importing, offering for sale, selling anding the product,

(i)  Stocking such product for the purpose of offering $ale, selling or
using.

(i)  Using the process when the patent has been gramtexspect of a
process.
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9:3:1 REMEDIES FOR INFRINGEMENT

On the request of the owner of the Patent; the tQmay order the
following reliefs:-

()  Injunction to prevent infringement where infringameis
imminent or to prohibit the continuation of the rinfement,
once infringement has started,;

(i) Damages by paying a sum of money in reparatioth®injury
occasioned to the patent holder;

(i) In addition to the above remedies the court mayrdvemy
other remedy provided for in the civil law.

CASES

- CBS Song Ltd. V Amstrad [1988] AC 1013

- Manufactures de Glaces SA V Tilghman's Patentd &iast
Co[1883]25 Ch D1

- Sevcon Itd. V Lucas CAV Ltd. [1986] 2 ALL ER 104

- Salomon V Salomon Co. Ltd. [1897] AC 22

- Re Lockwood, Atherton V Brooke [1958] Ch 231
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9:4 COPYRIGHTS

Unlike Patent infringement, Copyright infringemekiows no
concept of the claim. Each work, upon and by virvfiets creation,
determines the extent of the monopoly which itsycigt owner will
enjoy, subject to the principle of the restrictett go far as each type
of copyright work is concerned. This part will higint some of the
major issues arising from the following speciesm@ringement:

(i) Making a Copy
-Reproduction: a matter of form or content.
(i)  Issuing copies to the public
- Rental
- Selling
(i)  Performing
(iv) Broadcasting and cabling.
(v) Making and adoption

(vi) Infringement must be intentional

(vi) Complete and partial infringements.
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9:4:1 REMEDIES FOR INFRINGEMENT

(@) Injunction
An injunction is a court order, directed at a nanpedson or
group of persons, which demands that a particudaurse of
action be undone (if completed) be stopped (if mplkete); or
that it should not, be started.

(b) Damages
A person who is held liable for copyright infringent can
expect to face the consequences by being madeyta pam of
money in reparation for the harm which he/she mdisctied
upon the economic interests of the copyright holder

(c)  Account of profits
The law offers the injured plaintiff ttbance of claiming as his
own the profits made by the defendant.

CASES

Joy Music Ltd. V Sunday Pictorial Newspap§t920] Itd.
[1960] 2 QB 60.

Warwick Film Productions Itd. V Eising§t969] 1 Ch 508
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- Interlego V Tyco Industrigd 989] AC 217

- CBS Inc V Arneg1982] Ch 91

- Duck V Bate41884] 13 QBD 843

- Jennings V Stepheri4936] Ch 167

- Turner V_PR4$1943] Ch 167

- Hanfstaengl V Empire Pala¢E894]

- University of London Press V University Tutorifress
[1916] 2 Ch 601
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